Terms of Trade

iConcept Enterprises Ltd
PO Box 24068
Abels
Hamilton 3253
mail@iconcept.co.nz

1. Definition of Terms

a. The contract for services shall be between iConcept Enterprises Ltd (Contractor) and
the Customer, being the person/en@ty to whom the quota@on is addressed. In the
event that no quota@on is provided, the Customer shall be the person/en@ty who
instructed the Contractor to undertake the work or provide the services.
b. SoFware in this document means: intangible personal property consis@ng of
mathema@cal codes, programmes, rou@nes, and other func@ons that control the
func@oning and opera@on of a computer’s hardware and all associated documenta@on,
including but not limited to working papers, and other instruc@ons.
2. Services
a. All goods and services supplied by the Contractor to the Customer are supplied on
these Terms of Trade, unless otherwise agreed in wri@ng
b. This Service Agreement (Agreement) applies to the purchase of all services, including

but not limited to, web design, web hos@ng, programming, and technical support
services (collec@vely, the Services) provided by the Contractor. The Contractor reserves
the right to amend its web hos@ng and related Service oﬀerings at any @me and to
determine whether and when any such changes apply to both exis@ng or future
customers.

3. Obliga@ons
a. The Contractor will:
i. provide the Services in a @mely and eﬃcient manner; and
ii. will not be liable for any delay or non-performance in providing the Services if the
delay or non-performance is aRributable, either directly or indirectly, to
circumstances beyond the control of the Contractor.
b. The Customer will pay all amounts due and payable to the Contractor.
c. In each and every respect, @me shall be of the essence, in the performance of a party’s
obliga@ons under these Terms of Trade.
4. Quo@ng and Pricing

The price for the Services will be as quoted by the Contractor in wri@ng to the Customer. If
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the Contractor has not provided a wriRen quote, the Contractor’s standard charges will
apply.
a. All prices are exclusive of GST.
b. The Contractor may withdraw a quote for the provision of Services at any @me before it

is accepted by the Customer.

5. Billing and Payment
a. Payment must be received by the Contractor on the 20th day of the month following
the Contractor’s invoice, unless the Contractor has requested payment earlier than
that date.
b. All amounts outstanding aFer the due date will be subject to a late payment interest
charge of up to 2% per month, compounding. The Contractor may also recover from
the Customer all legal and debt collec@on costs, including legal costs on a solicitor/
client basis, incurred by the Contractor in enforcing or aRemp@ng to enforce its rights
under these Terms of Trade.
c. The Contractor reserves the right to change web hos@ng rates by no@fying the
Customer thirty (30) days in advance of the eﬀec@ve date of the change.
d. For web hos@ng accounts, unless requested by the Customer to cancel the account, the
Contractor will automa@cally renew the customer’s web hos@ng account on its renewal
date. To cancel the contract, the customer must email mail@iConcept.co.nz reques@ng
account termina@on.
6. Termina@on
a. The Customer may give no@ce to the Contractor at any @me that it no longer wishes to
receive Services from the Contractor. If this occurs, the Customer must pay the
Contractor’s fees for work done, and any other charges incurred, up un@l the date of
termina@on.
b. Without prejudice to any of the Contractor’s other remedies, if any amount payable by
the Customer to the Contractor is overdue or the Customer becomes insolvent,
commits an act of bankruptcy, enters into or is likely to enter in any arrangement with
its creditors or in the case of a Contractor does any act that would render it liable to be
liquidated, or if a resolu@on is passed or proceedings commenced for the liquida@on or
voluntary administra@on of the Customer or if a receiver is appointed in respect of all
or part of the Customer’s assets, then:
i. the Contractor may cancel any outstanding order or arrangement with the
Customer; and
ii. any moneys payable by the Customer to the Contractor whether due for payment or
not will become immediately due and payable.
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7. Intellectual Property
a. All soFware speciﬁcally developed or wriRen by the Contractor (hereaFer,
“Developed SoFware”) for the Customer and the copyright and all other intellectual
property rights in the Developed SoFware shall belong to and vest in the Contractor.
b. The Contractor, for such considera@on as agreed between the Contractor and the
Customer, shall grant the Customer an exclusive, perpetual licence free of further
charge to use the Developed SoFware on the following condi@ons:
(i)

The Customer is en@tled to use the Developed SoFware for the purpose(s) for
which the Developed SoFware was commissioned and no other purpose(s)
without the prior wriRen consent of the Contractor which shall not be
unreasonably withheld; and

(ii)

The Customer is en@tled to analyse the Developed SoFware subject to and
according to the relevant provisions of the Copyright Act 1994 (or as that
statute may be amended or replaced) rela@ng, without limita@on, to computer
programs.

c. The Contractor shall assert no proprietary right in any material provided by or
produced by the Customer and held in a website hosted by the Contractor, or the
website’s associated database.
d. The Customer shall immediately no@fy the Contractor if it becomes aware of any
material it is using on its website or associated database which may infringe another
person’s legal rights in that material.
e. The Customer shall indemnify the Contractor from any and all liability that may arise
by virtue of the Customer’s unlawful use, inten@onal or otherwise, of any material
provided by or produced by the Customer and held by the Contractor in accordance
with clause 7(c) above.
f.

The Contractor shall be the owner of any and all intellectual property rights, including
but not limited to copyright rights, in any improvements or modiﬁca@ons made to the
Developed SoFware by the Contractor at the Customer’s request or otherwise.

g. If the Customer wants to improve or modify the Developed SoFware as part of its use
of the Developed SoFware it shall not do so without the prior wriRen consent of the
Contractor which shall not be unreasonably withheld. In considera@on for any
consent given the Customer shall oﬀer the Contractor a non-exclusive license to use
the subject improvements or modiﬁca@ons for itself and no other person’s use or
beneﬁt.
h. The Contractor is en@tled to use, analyse, share and develop the non-conﬁden@al
knowledge, experience and skills of general applica@on it may gain through working
with the Customer.
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8. Conﬁden@al Informa@on
a. In this clause:
i.

”Conﬁden@al Informa@on" means informa@on rela@ng to the technology, technical
processes, business aﬀairs or ﬁnances of the other or of any aﬃliate of the other or
of any suppliers, agents, distributors, licensees or customers of the other where
such Conﬁden@al Informa@on was received during the period of this Agreement. In
the case of Customer, it includes the Customer's Data; and

ii. "recipient party" means the party receiving such Conﬁden@al Informa@on under
this Agreement.
b. Each party, in its capacity as recipient party, undertakes and agrees to treat as secret
and conﬁden@al and not at any @me for any reason whatsoever to disclose or permit
to be disclosed to any person or otherwise make use of or permit to be made use of
any of the other party’s Conﬁden@al Informa@on.
c. The obliga@ons of conﬁdence referred to in this clause 1 do not extend to any
Conﬁden@al Informa@on which:
i.

is or becomes generally available to the public otherwise than by reason of a
breach by the recipient party of the provisions of this subclause;

ii.

is known to the recipient party and is at its free disposal prior to its receipt from
the other party; or

iii.

is subsequently disclosed to the recipient party without obligation or confidence
by a third party owing no such obligations to the other party in respect of such
information;

provided that if the recipient party is legally required to disclose any Confidential
Information the recipient party will:

d.

iv.

immediately notify the other party of such requirement;

v.

fully co-operate, at the other party's cost, with all legal actions taken by the
other party to avoid or limit such disclosures; and

vi.

if the recipient party cannot avoid such disclosure, the recipient party will:
(i)

only disclose such portions of the Confidential Information as is legally
required; and

(ii)

use its reasonable endeavours to obtain assurances that such information
will be treated as confidential by any person to whom it is disclosed.

The obligations of the parties under this clause survive the expiry or the termination
of this Agreement for whatever reason.

9. Acknowledgement of Design and/or Hos@ng by Contractor

The Customer shall permit the Contractor to display a discrete no@ce on its website or
soFware advising viewers that the website or soFware was designed by and/or is hosted
by the Contractor.
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10. Email Services

We may make e-mail services available to users of our Services, either directly or through
a third-party provider. We will not inspect or disclose the contents of private email
messages except with the consent of the sender or the recipient or as otherwise required
by law or by court or governmental order. We may employ automated monitoring
devices or techniques to protect our users from mass unsolicited mailings (also known as
"spam") and/or other types of electronic communica@ons that we deem inconsistent
with our business purposes. However, such devices or techniques are not perfect and we
will not be responsible for any legi@mate communica@on that is blocked or for any
unsolicited communica@on that is not blocked.
Mailboxes may have a limited storage capacity. If the Customer exceeds the maximum
permiRed storage space, the Contractor may employ automated devices that delete or
block e-mail messages that exceed the limit. The Contractor will not be responsible for
such deleted or blocked messages.
11. Data and Privacy

In order to access some of the Contractor’s Services, the Customer may be required to
complete an online registra@on form, which requests certain informa@on and data
(“Registra@on Data”). By registering, the Customer agrees that all informa@on provided in
the Registra@on Data is true and accurate and that they will maintain and update this
informa@on as required in order to keep it current, complete and accurate.
iConcept Enterprises Ltd will never disclose Customers’ informa@on to third par@es.
12. Limita@on of Liability and Indemnity
a. Except as required by law, the Contractor gives no express warranty in rela@on to any

goods or services supplied to the Customer. The Customer acknowledges that it has not
relied on any representa@on or warranty made on behalf of the Contractor.

b. Certain legisla@on may imply condi@ons and warran@es into these Terms of Trade. To

the extent that such condi@ons and warran@es may lawfully be excluded, all such
condi@ons and warran@es are expressly excluded.

c. The Customer acknowledges that if it acquires the goods and services for a business

purpose, then the statutory guarantees and implied terms, covenants and condi@ons
contained in the Consumer Guarantees Act 1993 are excluded.

d. Notwithstanding any other clause in these Terms of Trade, under no circumstances

shall the Contractor be responsible to the Customer for any injurious act or default of
the Contractor, nor, in any event, shall the Contractor be held responsible for any loss,
injury or damage suﬀered by the Customer.

e. While all care is taken by the Contractor, its directors, sub-contractors, and employees,

liability in tort (including negligence) or otherwise is limited to the price of the Services
provided. In par@cular, and without limi@ng the generality of this clause, the Contractor
and its directors, sub-contractors and employees shall in no circumstances be liable for
economic or consequen@al losses.

f. The Customer indemniﬁes the Contractor from any claims, losses, liabili@es and

expenses related to, or arising out of, the services provided by the Contractor including,
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without limita@on, claims made by third par@es (including the customer’s customers)
related to any false adver@sing claims, liability claims for products or services sold by
the customer, claims for patent, copyright or trademark infringement, claims due to
disrup@on or malfunc@on of Services provided or for any content submiRed by the
Customer for publica@on by the Contractor.
g. The Contractor shall not be responsible for any economic or consequen@al losses which

may arise from the Contractor's Services going oﬀ-line or being unavailable for any
reason, or resul@ng from the corrup@on or dele@on of any web site or web applica@on
hosted with the Contractor.

h. The Contractor does not represent or warrant that the customer will receive con@nual

and uninterrupted web service.

i. The Customer is responsible for all ac@vity origina@ng from their use of a website

hosted by the Contractor unless proven to be a vic@m of outside hacking or address
forgery.

j. The Contractor is not responsible for the Customer’s ﬁles residing on servers under the

control of the Contractor, servers sub-contracted to, or leased by, the Contractor, or any
server of a sub-contractor of the Contractor. The customer is solely responsible for
independent backup of data stored or published.

k. The Contractor is not liable for protec@on or privacy of electronic mail or other

informa@on transferred through the internet of any other network provider the
Customer may u@lise.

l. The Customer is solely responsible for maintaining the conﬁden@ality of their password

and account when using any of the Contractor’s Services and for any and all statements
made, and acts or omissions that occur through the use of their password and account,
including any mail sent and any charges incurred. The Customer must take steps to
ensure that others do not gain access to their password and account. iConcept
Enterprises Ltd personnel will never ask Customers for their password. Customers may
not transfer or share their account with anyone and we reserve the right to
immediately terminate an account in the event of any unauthorised transfer or sharing
thereof.

13. Acceptable Use

In using the Contractor’s Services, the customer agrees to abide by the Contractor’s
Guidelines for Acceptable Use. The Contractor shall be the sole arbiter of what is and is
not acceptable use and reserves the right to:

a. terminate without no@ce, any web hosing account considered to be engaged in

unacceptable ac@vity or that causes harm to any of the Contractor's customers’ web
sites;

b. delete all content and ﬁles of a terminated account;
c. withhold any pre-paid funds for any site removed for engaging in unacceptable ac@vity;
d. refuse, cancel, or suspend Services at our sole discre@on.
14. Guidelines for Acceptable Use
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a. The Contractor’s Services may be used for lawful purposes only. Any illegal use of our

services or use that may subject us to liability is unacceptable.

b. Pornography and sex-related merchandising, or links to such material, even if legal, is

not acceptable use of our services unless prior consent to a customer has been given.
Consent can only be granted to a customer by the Contractor. You must contact us if
you intend to use our Services for this purpose.

c. Running programs in the background without the Contractor’s prior wriRen

authorisa@on, or running chat rooms, Internet Relay Chat, IRC bots, and the like are not
acceptable uses of the Contractor’s Services.

15. General
a. No Waiver
No waiver of any breach of, or failure to enforce, any provision of these Terms of Trade
at any @me by any party in any way aﬀects, limits or waives the right of such party
thereaFer to enforce compliance with these Terms of Trade.
b. En@re Agreement
These Terms of Trade record the en@re agreement between the par@es and prevails
over any earlier agreement, wriRen or oral, which are of no further eﬀect.
c. Amendments
We reserve the right to change these Terms of Trade from @me to @me without no@ce
to you. You acknowledge and agree that it is your responsibility to review our website
iConcept.co.nz and these Terms of Trade periodically and to be aware of any
modiﬁca@ons. Your con@nued use of the Contractor’s Services aFer such modiﬁca@ons
will cons@tute your acknowledgment of the modiﬁed Terms of Trade and agreement to
abide and be bound by the modiﬁed Terms of Trade.
d. Further assurance
Each party will promptly do everything reasonably required to give eﬀect to these
Terms of Trade.
e. Par@al invalidity
If any part of these Terms of Trade is held to be invalid or unenforceable by any judicial
or other competent authority but would be valid or enforceable if some part of the
provision were modiﬁed or deleted, the provision in ques@on will apply with the
minimum modiﬁca@on or dele@on necessary to make it valid and enforceable, and the
other provisions in these Terms of Trade will be unimpaired and will remain in full force
and eﬀect.
f. Governing Law
These Terms of Trade are governed by and will be construed in accordance with the
laws of New Zealand. Any dispute will be determined by the exclusive jurisdic@on of
the New Zealand Courts.
16. Use of the Contractor’s Services cons@tutes acceptance and agreement to these Terms of

Trade.
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l/We conﬁrm l/we have read and accept these Terms of Trade for the provision of Services by
iConcept Enterprises Ltd.

Name

Signature

Date
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